In Re: Adoption of emergency regulations,
Horseshoe Crab Annual Harvest Limit and Season

Order No.

ORDER

AUTHORITY AND FINDINGS:

Pursuant to 7 Del. C. § 2701(d), the Department of Natural Resources and Environmental
Control hereby adopts the following emergency regulations. The emergency regulations
supersede and amend Shellfish Regulations 3203, 3207, 3210, 3211, and 3214, and any
other Shellfish Regulation which is inconsistent or in irreconcilable conflict with the
emergency regulations. The Department is authorized pursuant to 7 Del. C. § 2701(d) to
adopt emergency regulations when such regulations are necessary to deal with an actual
or eminent threat to the horseshoe crab resources and the fishery thereof. The emergency
regulations are necessitated by the Memorandum Opinion in Bernie's Conchs v. State,
C.A. No. 06A-12-005 RFS, Del. Super., June 8, 2007, which vacated Shellfish
Regulation 3215, 10 DE Reg. 1029 (12/01/06). The emergency regulations are consistent
with the recommendations of the Atlantic States Marine Fisheries Commission
(ASMFC). Without the emergency regulations, there is an actual and imminent threat
that an excessive number of horseshoe crabs will be harvested, and that females will be
harvested. In addition, Delaware will be out of compliance with the ASMFC and subject
to federal sanctions. This constitutes an actual and imminent threat to the resource and
fishery.

Horseshoe crabs are a vital component to the estuarine foodweb and support several
important commercial industries. Horseshoe crabs are important in the diets of the
federally protected loggerhead sea turtle, and the eggs are a seasonally important food



item in the diets of at least seven species of commercially and/or recreationally important
finfish species. Horseshoe crab eggs also are an important component in the diets of
migratory shorebirds using Delaware Bay, which serves as one of the most important
migratory stopover sites in North America. The spectacle of the birds feeding on
horseshoe crab eggs supports an ecotourism industry of regional significance. In
addition, horseshoe crabs are harvested for the manufacture of Limulus Amoebocyte
Lysate (LAL). LAL is the worldwide standard for testing virtually all pharmaceuticals
for the presence of gram negative bacteria. Horseshoe crabs are also extensively
harvested for use as a primary bait in the American eel and conch (whelk) pot fisheries
and to a lesser extent in several other fisheries. Although the epicenter of horseshoe crab
spawning and nursery areas is in the Delaware Bay, the horseshoe crab resource is
cooperatively managed coastwide through the Atlantic States Marine Fisheries
Commission (ASMFC). The ASMFC has recognized the particular importance of the
Delaware Bay to horseshoe crabs and migratory shorebirds.

Horseshoe crabs take 8 - 12 years to reach sexual maturity. Current estimates place
fecundity at approximately 88,000 eggs annually. To place this in context, weakfish
often reach sexual maturity in one year and a large (22-inch) female may produce
1,700,000 eggs in a single spawning season. Therefore, failure to adequately protect the
horseshoe crab resource may result in consequences not fully realized for a period of 8 -
12 years.

EMERGENCY REGULATIONS:
Emergency Regulation 3203 Seasons and Area Closed to Taking Horseshoe Crabs

1.0 It shall be unlawful for any person to dredge or attempt to collect by means of
a dredge horseshoe crabs or parts thereof from any state or federal land owned in fee
simple or the tidal waters of this state during a period beginning at 12:01 a.m. on January
1 and continuing through midnight, June 30, next ensuing.

2.0 It shall be lawful for persons with valid horseshoe crab collecting permits and
eel licensees and their alternates to collect adult male horseshoe crabs on Tuesday and
Thursday from state owned lands to the east of state road No. 89 (Port Mahon Road)
from 12:01 a.m. on June 8 and continuing through midnight on June 30.

3.0 It shall be unlawful for any person to collect or attempt to collect, any
horseshoe crabs or parts thereof from any land not owned by the state or federal
government during the period beginning at 12:01 a.m. on January 1 and continuing
through midnight, June 7, next ensuing. It shall be lawful, during a period beginning at
12:01 a.m. on June 8 and continuing through midnight on June 30, for persons with valid
horseshoe crab collecting permits and eel licensees and their alternates to collect male
horseshoe crab adults on Mondays, Wednesdays and Fridays from such private lands.

4.0 It shall be unlawful for any person to collect or attempt to collect any
horseshoe crabs from any land not owned by the State or federal government unless said
person has on his or her person written permission, signed by the owner of said land with
the owner’ s address and phone number
collect horseshoe crabs is granted.
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Emergency Regulation 3207 Horseshoe Crab Dredging Restrictions

1.0 It shall be unlawful for any person to dredge horseshoe crabs in the
area in Delaware Bay designated as leased shellfish grounds except on one's own leased
shellfish grounds or with permission from the owner of leased shellfish grounds. The area
in Delaware Bay designated as leased shellfish grounds is within the boundaries that
delineate leasable shellfish grounds and is described as follows: Starting at a point on the
"East Line" in Delaware at Loran-C coordinates 27314.50/42894.25 and continuing due
east to a point at Loran-C coordinates 27294.08/42895.60 and then 27270.80/42852.83
and then continuing southwest to a point at Loran-C coordinates 27281.31/42803.48 and
then continuing west to a point at Loran-C coordinates 27280.75/42795.50 and then in a
northerly direction on a line 1000' offshore, coterminous with the existing shoreline to the
point of beginning on the "East Line."

2.0 It shall be unlawful for any person, who operates a vessel and has on
board said vessel a dredge of any kind, to have on board or to land more than 1500
horseshoe crabs during any 24 hour period beginning at 12:01 a.m. and continuing
through midnight next ensuing.

3.0 It shall be unlawful for any person to land horseshoe crabs taken from
the Exclusive Economic Zone unless said person has a valid horseshoe crab dredge
permit."

Emergency Regulation 3210 Horseshoe Crab Reporting Requirements

1.0 It shall be unlawful for any person who has been issued a horseshoe
crab dredge permit, a horseshoe crab commercial collecting permit or a commercial eel
pot license to not report his/her harvest of horseshoe crabs to the Department on a weekly
basis. Said weekly reports shall not be required to be submitted to the Department during
any month said person indicates previously in writing to the Department that he/she will
not be harvesting horseshoe crabs. Any person required to submit a weekly report on
his/her harvest of horseshoe crabs to the Department shall submit said report on or before
4:30PM on the Monday following the week covered by said report. If Monday is a legal
State holiday, said report shall be submitted on or before 4:30PM on Tuesday, next
ensuing. For purposes of this section, a week shall commence at 12:01AM on Monday
and conclude at midnight on Sunday, next ensuing. Said report shall include but not be
limited to said person's unique identification number assigned by the Department, the
dates and location horseshoe crabs were harvested, the number and sex of horseshoe
crabs harvested and the method of harvest of horseshoe crabs. Said report shall be
submitted to the Department by telephone by calling a phone number, dedicated by the
Department for the reporting of harvested horseshoe crabs, and entering the required data
by code or voice as indicated.

2.0 Any person who fails to submit a weekly report on his/her harvest of
horseshoe crabs to the Department on time shall have his/her permit to dredge or his/her
permit or authority to collect horseshoe crabs suspended until all delinquent reports on
harvested horseshoe crabs are received by the Department.

3.0 In addition to the requirement to phone in weekly catch reports,
horseshoe crab collectors and harvesters and commercial eel fishermen are required to



compile and file monthly log sheets detailing daily landings of horseshoe crabs on forms
supplied by the Department. These forms must be submitted by the 10th day of the month
next ensuing. Failure to submit these monthly reports on a timely basis may be cause for
horseshoe crab collecting or horseshoe crab dredge permit revocation or non-renewal of
said permit the following year; or in the case of a commercial eel licensee, forfeiture of
permission to possess or use horseshoe crabs as bait for the remainder of the year.

Emergency Regulation 3211 Horseshoe Crab Commercial Collecting Permit
Eligibility And Renewal Requirements

1.0 The Department may only issue a horseshoe crab commercial
collecting permit to a person who makes application for such a permit in calendar year
1998, and who, prior to July 1, 1997, had applied for and secured from the Department at
least 2 valid horseshoe crab commercial collecting permits. Any person holding a
horseshoe crab commercial collecting permit in 1998 may apply for renewal of their
horseshoe crab commercial collecting permit in 2007. Licenses issued in 2007 shall have
conditions consistent with these emergency regulations.

Emergency Regulation 3214 Horseshoe Crab Annual Harvest Limit

1.0 The annual harvest limit for horseshoe crabs taken and/or landed in the
State shall be 100,000 male crabs or whatever the Atlantic States Marine Fisheries
Commission has approved as Delaware's current annual quota, whichever number is less.

2.0 When the Department has determined that the annual horseshoe crab
quota has been met, the Department shall order the horseshoe crab fishery closed and no
further horseshoe crabs may be taken during the remainder of the calendar year.

EFFECTIVE DATE OF ORDER

This Emergency Order shall take effect upon filing with the Secretary of State on June
11, at 9:00 a.m. and shall remain in effect for 90 days, through September 8, 2007.
ORDER

It is hereby ordered, the 11 ™ day of June 2007 that the above referenced emergency

regulations are adopted pursuant to 7 Del. C. subsection 2701(d) and are supported by the
findings contained herein.

John A. Hughes, Secretary
Department of Natural Resources
And Environmental Control



